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DECI SI_ ON
AMADOR, Menber: This case cones before the Public

Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by



Cat hy Hackett (Hackett) to a proposed decision by a PERB

adm nistrative law judge (ALJ). In the proposed decision, the
ALJ considered three consolidated cases: Case No. SA-CO 200-S;
Case No. SA-CO 203-S; and Case No. SA-CO 208-S. The ALJ

di sm ssed the three cases, concluding that the California State
Enpl oyees Associ ation (CSEA or Association) did not violate the
Ralph C. Dills Act (Dills Act) section 3519.S(b).*

PROCEDURAL HI STORY

These consolidated cases arise from CSEA's effort to
prohibit internal union political activities by CSEA enpl oyees
who take a tenporary |eave of absence fromthe State of
California (State) to work for CSEA as organizers. In tw of the
cases it is alleged that the State enpl oyees who becane tenporary
CSEA enpl oyees were termnated in retaliation for their political
activities within CSEA.  In the third case, the alleged unl awful
conduct cane in the formof a requirenent that CSEA enpl oyees
agree in witing to refrain frominternal CSEA political activity

as a condition of securing tenporary enploynment w th CSEA It is

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519.5 states, in
part, that:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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al l eged that CSEA, by this conduct, interfered with protected
rights and discrimnated agai nst those enployees for their
exerci se of protected conduct.

In response, CSEA contends the individuals are not State
enpl oyees and thus PERB has no jurisdiction over these charges.

Al ternatively, CSEA argues that its prohibition against political
activity was reasonabl e and did not interfere with pr ot ect ed
rights or discrimnate agai nst enployees for their protected
conduct .

BACKGROUND

Lydia Ramirez (Ramrez) filed the unfair practice charge in
Case No. SA-CO 200-S agai nst CSEA on Cctober 16, 1997. Joyce Fox
(Fox) filed the unfair practice charge in Case No. SA-CO 203-S
agai nst CSEA on Cctober 29, 1997. These charges allege that CSEA
term nated Ranmirez and Fox fromtheir tenporary positions with
CSEA, in retaliation for their protected activities.

The PERB CGeneral Counsel's Ofice issued conplaints in these
compani on cases on March 19, 1998. Specifically, the conplaints
all ege that Ramrez and Fox engaged in protected activities in
support of a group seeking to reform CSEA, and that CSEA
term nated their tenporary enploynment because they engaged in
t hat conduct, in violation of the Dills Act.

JimHard (Hard), Hackett and Irma Reveles (Reveles) filed
the unfair practice charge agai nst CSEA in Case No. SA-CO 208-S
on March 31, 1998. The PERB Ceneral Counsel's Ofice issued a

conplaint on May 11, 1998. As anended at the hearing, the



conmplaint alleges that the charging parties engaged in protected
activities in support of a reformnovenent wthin CSEA and CSEA
| ater inposed a requirenent that enployees who take a | eave of
absence from State service to accept a tenmporary position with
CSEA agree in witing that they will not engage in internal union
political activity. The conplaint alleges that CSEA took this
action in retaliation for charging parties' protected activities
on behalf of the reformgroup and that the requirenent interferes
wi th protected conduct, in violation of Dills Act section
3519. 5(b). 2

FI NDI NGS OF FACT

Hi storically, there have been two types of |eave avail able
to State enployees who | eave State service tenporarily to work
for CSEA: union |eave and so-called "lost tinme." Union |eave
typically was granted under nenoranda of understanding (MWU)
bet ween CSEA and the State. An enployee on union |eave continued
to receive pay and benefits fromthe State, and CSEA rei nbursed
the State. Wth the expiration of MOUs between CSEA and the
State in 1995, union |eave was discontinued and | eave of absence
fromthe State on "lost tine" becanme the primary vehicle
avai |l able to enpl oyees who elected to work for CSEA on a

tenporary basis. Enployees on | eave of absence retain a

At the hearing, charging parties withdrew allegations
concerning a series of allegedly unlawful CSEA actions affecting
internal union realignnents and el ections. The allegations were
wi t hdrawn on the heels of a superior court decision addressing
t he same subjects. (See Hard, et al. v. California State
Enpl oyees Association. Superior Court of California, County of
Sacrament o, Case No. 98CS01045.)




mandatory right of return to their State jobs upon conpletion of
the approved | eave. During the lost time appointnent, these
enpl oyees are paid directly by CSEA; hence the termlost tine.
"Lost tinmers" remain CSEA nenbers and continue to pay dues.
CSEA's Civil Service Division (CSD) Policy File, section

11CSD3. 04, provides:

An enpl oyee serving in a lost-tinme capacity

shall be restricted from Association politics

in the sane manner as the headquarters staff.

Menbers on lost-tine status shall not violate

the witten ternms of any agreenment between

CSEA and the excl usive bargai ni ng agent of
CSEA staff.

In addition, CSD Policy File, section 11CSD3.00, provides that
"lost tinme is for the purpose of performng work within the
normal range of duties of staff.”

Enpl oyees who accept a lost tine appointnent performa
variety of tasks for CSEA, including setting up neetings,
coordi nati ng phone banks, distributing literature, organizing
rallies, and participating in nenbership drives. By conparison,
| abor relations representatives (LRRs) who usually hold pernmanent
staff positions with CSEA have a primary responsibility for
representational duties.® However, it is not uncommon for the
duties of LRRs and lost tinmers to overlap: LRRs sonetines
perform organi zational activities and lost tinmers occasionally

engage in representational activities of a m nor nature.

3CSEA LRRs are represented on an exclusive basis by the
Uni t ed Aut onobi |l e Workers (UAW.



On August 16, 1996, then CSEA General Manager, Robert Zenz
(Zenz) issued a meno to "Al CSEA Staff and Lost Tinmers" with the
subj ect "lnvolvenent in Association Politics." Zenz rem nded
CSEA staff that "their involvenent in Association politics is
prohi bited by long standing practice and by the ternms of the
UAW CSEA agreenent." Specifically, Zenz wrote:

1. No staff enployee nay render any service
related to the selection of a particular
menber for an el ective Association office,

wi thout regard to whether such service is on

CSEA time or the enployee's own tinme; whether
conpensat ed or unconpensat ed.

2. No staff enployee may directly or
indirectly use or pronise to use any
authority or influence to secure for any
menber an el ective Association office.
3. No staff enployee shall nake any
contribution of noney or anything of val ue
for the support of any candidate for CSEA
of fice.

Regarding lost timers, Zenz wote:
Al'l lost timers are also rem nded that
i nvol venent in Association politics during
wor king hours is a msuse of Association
noney and may be cause for corrective action
up to and including early term nation of the
| ost tine appointnent.

Hence, the prohibition against staff and lost tinmer involvenent

in Association politics preceded the instant charges.

Charging parties in these consolidated cases are supporters
of Caucus for a Denocratic Union (CDU). Hard has been the
director of the CSD since Cctober 1996, and he is the forner
statewi de coordi nator of CDU.  According to Hard, CDU is trying

to make structural changes within CSEA. Adrienne Suffin
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(Suffin), a CSEA nenber who works for the Enpl oynent Devel opnent
Departnent (EDD) and is fhe st at ew de coordi nator of CDU
described CDU as a "reformnovenent” within CSEA that is working
to change the union. Hackett is the CSD deputy director of
finance and a long tinme CDU activist, as are charging parties
Fox, Ram rez and Revel es.

Ram rez had been termnated fromher State position with the
State Teachers Retirenent System (STRS) and was unenpl oyed at the
time she was hired by Hackett as a lost tiner. Ramrez filed
three unfair practice charges, claimng that her term nation was
in retaliation for her protected union activities. At the tine
of the hearing in this matter, Ramrez's appeal of her
term nati on was pendi ng.

Ram rez worked 28-40 hours per week as a lost tiner from
July 1997 until her term nation by CSEA in Novenber 1997. As a
|l ost timer, she performed organi zing duties such as phone- banki ng
and distributing leaflets. Mst of her work was related to
CSEA' s canpaign to secure new collective bargaini ng agreenents
with the State. However, Ramirez also worked for CSEA on the
"Save the Dreamt project, which included participation by
national |eaders and culmnated with a rally on Cctober 27, 1997,
for better jobs, education, health care and equal opportunity.
While she was a lost tinmer, Ramrez also attended CDU neeti ngs,
recruited CDU nenbers, distributed literature on behalf of CDU
wore CDU T-shirts and protested on behalf of CDU at CSEA board of

directors neetings.



Fox is a CSEA nenber and .the Sacranento coordinator of CDU.
She was hired by Hackett as a lost tinmer at the tine she was an
office technician in the Departnment of Consuner Affairs. Fox
worked as a lost tiner on a full-tine and part-tinme basis from
February 1997 until she was term nated by CSEA in October 1997.

As a lost tiner, Fox focused on the CSEA canpaign for new
col l ective bargai ning agreenents. Phone banki ng was her main
assignnment, including calling enployees to encourage themto
becone involved in CSEA, attend rallies, and recruit menbers.
During her tenure as a lost tinmer, Fox also participated in
events that involved CDU. At a May 14, 1997, lunch tine rally
for State enpl oyees at the Departnent of Personnel Adniniétration
'(DPA), Fox distributed CDU |iterature advocating the reform of
CSEA. She engaged in simlar conduct at a State Capitol rally on
June 27, 1997, while wearing a CDU T-shirt. At a CSEA neeting
during the weekend of Septenber 27, 1997, Fox arrived wearing a
CDU T-shirt and button. She tried to gain entry to the neeting,
but was told that it was an executive session and was not
admtted. Eventually, she was escorted away by security. During
t he di scussion, Fox testified, CSEA officials nade negative
remar ks about CDU. At a CSEA executive board neeting on the
weekend of Cctober 5-6, 1997, Fox, Ramirez, and other CDU

activists distributed CDU |literature and buttons.

These CDU activities occurred either during a lunch hour, an
evening, or on a weekend. Thus, Fox was of the opinion that her

participation was on her own tine, not that of CSEA.  She said



her schedule as a lost tinmer was flexible and she was perm tted
to satisfy her eight hour per day comm tnment by working into the
eveni ng on days she spent participating in CDU activities during
t he day.

The duties of Ramrez and Fox are typical of those perforned
by others who held simlar positions. For exanple, while on
| eave of absence fromher job at EDD, Suffin worked as an
organi zer for CSEA. She received training from CSEA and the
Servi ce Enpl oyees International Union, the union with which CSEA
is affiliated. One of the main issues around which Suffin's
organi zing took place was CSEA's effort to secure new contracts
with the State. She said she tried to recruit |eaders at work
sites, held union neetings and distributed flyers. Suffin's
testi nony suggests there was sone overlap between her duties and
those of a LRR As noted earlier, CSEA LRRs have the primary
responsibility for representational functions. However, Suffin
sai d she has counsel |l ed enployees in a representational capacity
before referring themto a CSEA LRR  And CSEA LRRs on occasi on
participated in identifying appropriate work sites to organize
and provided |ists of enployees to contact. Such assignnents

usually are left to lost timers.

LRRs al so have attended neetings that Suffin set up at work
sites. According to Suffin, CSEA LRR, John Long was reassigned
fromhis LRR position to work as an organi zer during the contract

canpai gn. And CSEA LRR, Anna Kammrerer testified that six or



seven LRRs were reassigned to work with lost tiners on the
contract canpaign fromMarch 1998 to Septenber 1998.

VWil e working as a CSEA organi zer, Suffin wore a CDU button
and distributed CDU literature. During the tine she worked on
the contract canpaign, Suffin testified, the issue of interna
union politics sonmetinmes was raised in discussions with
enpl oyees. However, she never recruited CDU nenbers or asked for
donations for CDU during these organizing efforts.

After Suffin's union | eave expired on June 30, 1995, she
continued to engage in simlar organizing activities on her own
time. On March 31, 1998, CSEA requested a | eave of absence from
the State to permt Suffin to work on phase two of the contract
canpai gn. However, as nore fully discussed bel ow, by that tine
CSEA had inplemented the so-called lost tinmer agreenent as a
condition to hiring lost tinmers. Suffin elected not to sign the
agreenent because she clainmed it would interfere with her

protected conduct.

Anot her exanple of a lost timer is Reveles, a CSEA nenber
and CDU activist who also is president of District Labor
Council 781. As a CDU activist, Reveles attended CDU neeti ngs
and distribufed the Union Spark (CDU s newsletter) at State work
pl aces and at CSEA weetings.' She al so assisted CDU in organi zing
a slate of candidates to advance CDU s reformnovenent.

Revel es testified that she engaged in no activities on

behal f of CDU while she worked as a lost tinmer "other than what
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woul d be protected activity, as if | wore a button or a T-shirt
or sonmething, that was it."

Meanwhi | e, an internal debate existed within CSEA about the
authority of the CSEA general nmnager to hire enployees. 1In an
Cctober 1, 1997, legal opinion, CSEA Attorney Howard Schwart z
(Schwartz) advised then General Manager JimM I bradt (M bradt)
that he had the exclusive authority to hire lost tiners based on
his review of CSEA's byl aws. The opinion concl uded that:

.o whet her it be by the General Manager

directly, or his Division Adm nistrator, or

ot her designee, lost timers are brought on

staff, assigned, directed, and can be

term nated at the discretipn of managenent .
Schwartz al so advised that "lost tinmers should be advised, from
the very outset, never to engage in Association politics. A
statenment prohibiting involvenent should be devel oped.™

Charging parties contend that the latter recommendati on was
a departure fromthe August 16, 1996 Zenz nmeno, cited above,
which reminded lost tinmers that "involvenent in Association
politics during working hours is a m suse of Association noney"
and may be grounds for corrective action.

The CSEA board of directors, during its meeting on the
weekend of COctober 5-6, 1997, confirmed Ml bradt's hiring
authority. Over Hard' s objection, the board expressly gave
M | br adt fesponsibility to hire nenbers on lost tinme or union
| eave. In an COctober 10, 1997 nmeno, M| bradt inforned all CSEA

managers of the board's action and directed themto inform hi m of

all new hires. Since Ramirez, Fox, and other |lost tiners had
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been hired by Hard and Hackett, the board' s directive effectively-
switched authority to hire lost tiners fromHard and Hackett to
M | br adt .

Al so on Cctober 10, 1997, M bradt term nated Fox and
Ramirez as lost tiners. Prior to their term nations, Fox and
Ramirez had received no criticismof their work as lost tinmers.
Conmpl ai nts agai nst them had not been investigated, and there was
no attenpt to discuss the termnations with Hard or Hackett. In
fact, on the day Fox was term nated by CSEA, the union obtained
an extensi on of Fox's.leave of absence fromthe State through
Novenber 28, 1997. After the term nations, Hard arranged an
alternative source of funding for their work and requested their
rei nstatenent, but CSEA refused.

M I bradt, in his testinony, cited a nunber of reasons for
the decision to termnate Fox and Ramrez. The lost tinmers were
to report to area managers, he said, but they were not doing so.
M | bradt said he had received nunmerous conplaints from CSEA staff
in Fresno and the Bay Area, as well as individuals in CSEA
| eadership positions about lost tiners participating in internal
union activities while being paid by CSEA. Based on these
conplaints, MIbradt concluded that the lost timers had viol at ed
CSD policy against participating in "Association politics."

M| bradt testified that he was concerned about |ost tiners
doi ng work for CDU while being paid by CSEA. The conplaints
concerned participation in CDU activities at the May 14 rally at

DPA, the June 27 rally at the State Capitol where an open debate
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broke out between CSEA LRRs and CDU supborters,' and the protest
activities at the October 5 board of directors neeting.

According to M I bradt, Fox and Ramrez were not the only | ost
timers termnated. He said there were other lost tinmers who were
termnated for the sane reasons, and he instructed Tut Tate not
to rehire themunless they agreed to refrain fromparticipating
in internal union politics.

The definition of internal union politics applied by CSEA is
not fixed in a bylaw or policy statement. Ml bradt testified,
however, that conduct related to "an internal union politica
group vying for political office within CSEA" would fall mﬂthfn
the definition, as would conduct on behal f of CDU.

At the time MIbradt term nated Fox and Ram rez, CSEA was
wor ki ng on establishing uniformcriteria for hiring lost tiners.
This resulted in devel opnent of the so-called lost tinmer
.agreenent which is at issue in Case No. SA-CO 208-S.

In early 1998, CSEA inplenented the |lost timer agreenent:
Criteria for the Selection of Lost Tinmers. The new policy,

i npl emented without discussion with Hard or Hackett, required
enpl oyees to sign an agreenent as a condition of becom ng a | ost
timer.

The purpose of hiring lost tinmers, the agreenent noted, is
"exclusively to performrepresentation or organizing functions."
Wil e enployed by CSEA in this capacity, lost timers were
prohi bited fromengaging in political activity. The agreenent

st at ed:
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Al'l lost tinmers shall refrain from engaging
in the politics of the Association or its
respective divisions/affiliates. Prohibited
conduct includes, but is not limted to: (1)
advocating for or against candidates for CSEA
elective office; (2) rendering service in
support or opposition to the election of any
candi date for CSEA office; (3) participating
in the governance activities of the

Associ ation or its divisions/affiliates,
including, but not limted to, attending or
participating in any Board or
division/affiliate meetings or comittee
meetings wthout the witten prior

aut horization fromthe General Manager or
desi gnee; and (4) advocating for or against
the policies or positions of any nenber
interest group which supports or endorses
candi dates for CSEA elective office.

The agreenment includes other conditions that nust be
satisfied before an enpl oyee can beconme a lost timer. Enployees
must be able to return imediately to their positions with the
State; they nust report directly to an assigned CSEA manager;
they may not be supervised by other CSEA nenbers unless there is
an explicit directive fromthe designated CSEA manager that such
supervision is appropriate; and they may not be part of the CSEA
bargai ning unit represented by UAW I n accepting enploynent with
CSEA, lost tinmers are required by the agreenent to acknow edge
that such enploynent is tenporary, that CSEA may term nate them
at any tinme, and that CSEA is not liable for any damages which
may result fromtermnation. Lastly, lost tinmers are required to
agree in witing to be bound by the agreenment, and that any

breach of the agreenent will result in termnation

In conjunction with the lost tinmer agreenent, CSEA provides

applicants with a formwhich allows lost tinmers to resign their
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positions tenporarily to engage in activities prohibited by the
agreenent. Upon conpletion of the particular activity, the |ost
timer is then reinstated to his or her position with CSEA. This
type of tenporary resignation is not new to CSEA Its purpose,

M| bradt testified, was to avoid conflicts resulting from]l ost
tinmer involvenent in these activities and to provide the

i nformati on needed to nonitor when lost tiners were working for
CSEA and when they were not. Tenporary resignations originally
were used to accommpdate lost tinmers who wanted to engage in such
activities during'large bl ocks of tinme, such as weekends or

eveni ngs. CSEA has no set standards for approval or disapproval
of a tenporary resignation request. Ml bradt testified such

deci sions are nade on a case-by-case basis, and he said he could
not inmagine a request that he would deny. For exanple, if a |ost
tinmer requested tenporary |leave to distribute literature on his
or her lunch hour, he would grant it w thout screening the
literature. He also said that requests for tenporary resignation
to engage in the kind of political activities that formthe basis
of these consolidated charges woul d be approved. The purpose of
the request, he reiterated, is to account for lost tinmers on
CSEA' s payroll when they are engaging in internal union
activities that are not part of the duties they are expected to

perform for CSEA

CDU activists confronted with the lost tiner agreenment have
refused to sign it because of its perceived restriction on their

right to participate in union activity. Suffin, for exanple,
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testified that she refused to sign the agreenent for this reason,
and she continues to participate in CDU activities on her own
time rather than as a lost tiner.

According to Hard, the requirenent that nenbers sign the
lost timer agreenent before they are permtted to work for CSEA
has made it nore difficult to engage in éuccessful or gani zi ng
canpai gns on behal f of enployees, particularly the canpaign to
secure collective bargaining agreenents with the State.

Hard and Hackett are lost tinmers, but because they hold
el ective positions in the governance structure of CSEA, they have
not been asked to sign the lost tinmer agreenent.

DI [ ON

The Board nust first determine in this case whether the
charging parties in these consolidated cases were "enpl oyees"
covered by the Dills Act when they served as lost tiners.

If so, it nust then be determned if Ramrez and/or Fox were
termnated fromtheir CSEA positions in retaliation for
participation in protected conduct, in violation of section
3519.5(b). Also, the Board nust consider the allegation that

the requirenent that enployees sign the lost tinmer agreenent as a
condi tion of enploynent by CSEA interfered wwth their right to
engage in protected conduct and/or discrimnated agai nst CDU
activists for their protected conduct in violation of section

3519. 5(b) .
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Enployee St atus
Dills Act section 3513(c) defines "state enpl oyee" as "any
civil service enployee of the state." Since all of the charging
parties were separated from State service at the tinme of the
al I eged unl awful conduct, due to either |leave of absence or
term nation, CSEA argues that they do not fall within the
definition of "state enployee" in D lls Act section 3513(c).
CSEA asserts that they do not neet the threshold jurisdictional
standing requirenents required for protection under the Dills
Act .
In prior cases the Board has found individuals to be

enpl oyees for the purpose of Dills Act coverage, even though they
were in a category other than "active enployee.” In determning
the neaning of the term "state enpl oyee" in such situations, PERB
has | ooked to the California Constitution, Article VII,
section 1, which states:

The civil service includes every officer and

enpl oyee of the State except as otherw se

provided in this Constitution.
Article VII, section 4, lists several exenptions to this
provi sion, none of which is relevant here. Thus, the Board, in

State of California (Departnent of Corrections) (1997) PERB

Deci si on No. 1224-S, states that:

Al | personnel appointnents other than the
speci fic exenpt appointnents are therefore
part of the civil service systemand have
some formof civil service status, whether it
be seasonal, limted term permanent, part-
time, or any other type.
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Thi s reasoning has been followed in a long |ine of PERB

cases. For exanple, in State of California (Departnent of

Personnel Administration) (1985) PERB Decision No. 532-S, a riva

union attenpted to decertify CSEA as the exclusive representative
of Unit 1. In evaluating the rival union's show ng of support,
PERB counted as enpl oyees certain individuals who occupied
tenporary intermttent and permanent intermttent

classifications. Enployees in these classifications were found
to be eligible voters in the decertification election, even

t hough they were not actively working fbr the State at the tinme

the list was prepared. Simlarly, in State of California

(Departnent of Personnel Adm nistration) (1990) PERB Deci sion

No. 787-S, PERB rejected a unit nodification petition that sought
to exclude seasonal enployees fromcivil service status. The
Board found that the seasonal enployees at issue were covered by
the Dills Act and therefore dism ssed the petition. (ld.; see

al so, State of California. Department of Personnel Adm nistration

(1991) PERB Decision No. 871-S, enployees of California
Conservation Corps covered by the Dills Act, even though they
| acked traditional civil service attributes of permanent status

and selection for enploynment by conpetitive exam nation.)

The civil service status of enployees on | eaves of absence,
such as charging parties, is substantially greater than that of
an intermttent or seasonal enployee. Enployees on approved
| eaves of absence frompermanent civil service appointnments have

an absolute right to return to State enpl oynent upon the
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expiration of their |l eaves. At the tinme of the alleged unl aw ul
conduct, all of the charging parties, with the exception of
Ram rez, were on approved | eaves of absence.

CSEA advances a nunber of argunents based on Government Code
provi sions defining the term "enpl oyee.” For exanple, CSEA
argues that Section 18526 defines an enployee as a person hol di ng
a position in State civil service, and Section 19996 defines an
unpai d | eave of absence as a tenporary separation from civi
service. Because none of the charging parties actively held a
civil service position at the tine of the alleged violation and
were tenporarily separated fromtheir State positions, they
cannot be considered part of the civil service, according to

CSEA.

W do not find these and a host of simlar Government Code
sections cited by CSEA convincing. First, those enpl oyees who
were on | eave of absence fromtheir civil service positions
retained a mandatory reinstatenment right to those positions.
Second, interpreting the term "enployee” in Dills Act section
3513(c) against constitutional provisions defining the term

"civil service," PERB observed:

Perspective is an inportant part of this
process because although the statute and the
Constitution nust be read together and
reconcil ed, each statutory schene has its own
pur pose, and we nust |ook to the purpose or

- the end intended. The question which we deal
with in this case is not a question of
benefits, wages and hours, or seniority under
the civil service system Rather, it Is a
guestion of coverage under the Dills Act. It
is clear that the framers of the Dills Act
intended a broad cross section of state

19



enpl oyees to be covered. As long as the
application of section 3513(c) does not run
counter to the constitutional provisions
regarding civil service, there is no
conflict. . . . [State of California
(Departnent of Personnel Adm nistration),
supra. PERB Decision No. 787-S, at p. 12.]

We conclude that enpl oyees on approved | eaves of absence
fromcivil service appointnents retain their status as enpl oyees
for the purpose of Dills Act coverage. Therefore, CSEA s
argunment that charging parties Hard, Hackett, Fox and Revel es
were not enployees covered by the Dills Act at the tine of the
al | eged unl awful conduct is rejected.?

The status of Ramrez at the tinme of the alleged unl awful
conduct at issue in Case No. SA-CO-200-S is different in that
Ram rez was not on a |eave of absence at that tinme. She had been
term nated fromher position as a State enployee, allegedly in
violation of the Dills Act, and her appeal was pending at the
time of the formal hearing in this matter. Thus, unlike the
ot her charging parties, she had no absolute right to return to a
civil service position within State service. It is beyond
di spute that Ramrez had the right under the Dills Act to
chal I enge her term nation as discrimnatory because she was a
State enployee at the tinme of the allegedly unlawful conduct that

formed the basis of her challénge. (California Union of Safety

“The Dills Act's provisions prohibit discrimnation or
interference by the State against enployees for engaging in
protected conduct. It is difficult to imagine that if this were
a case in which it was alleged that |ost tiners had been
di scrimnated against by the State for engaging in protected
conduct, CSEA would challenge their status as enpl oyees under
section 3513(c).
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Enployees (Trevisanut. et al.) (1993) PERB Deci sion No. 1029-S,
at p. 9.) But Ramrez' charge involves conduct between an

enpl oyee organi zation and its enployee which occurred subsequent.
to the termnation of that individual from State enpl oynent.

We are unaware of any case in which individuals in this
status have been found to be enpl oyees for purposeé of coverage
by any collective bargaining statute.?®

The Board concludes that Ramrez was not an enpl oyee under
the Dills Act at the time CSEA allegedly discrimnated agai nst
her because of her activities on behalf of CDU. Therefore she
has no standing to file an unfair practice charge based on that
conduct and Case No. SA-CO 200-S nust be di sm ssed.

The Di scrimnation Allegations

In order to prevail on a claimof discrimnation, charging
parties nust establish that they engaged in protected activity,
that the activities were known to CSEA, and that CSEA took the

retaliatory action because of such activity. (Novato Unified

°In cases decided under the National Labor Relations Act
(NLRA) (29 U. S.C. sec. 141 et seq.), the National Labor Rel ations
Board (NLRB) has held that a discharged enpl oyee who parti ci pated
in picketing with anot her enployee the day follow ng his
term nation was not involved in protected activity because he was
no | onger an enployee within the neaning of the NLRA (NLRB v.
Texas Natural Gasoline Corporation (1958) 253 F.2d 322 [41 LRRM
2708] (Texas Natural Gasoline).) And, in Polson Industries. Inc.
(1079) 242 NLRB 1210 [101 LRRM 1344] (Poison). the NLRB hel d that
a union activist who abruptly quit his job over a pay dispute was
not entitled to a union representative during a neeting held the
same day to discuss a request for reinstatenent because he was
not an enployee within the neaning of the NLRA at the tinme he
made the request. Unlike Ramrez' situation, these cases
i nvol ved conduct between an individual and a forner enployer
subject to the provisions of the NLRA.
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School District (1982) PERB Decision No. 210 (Novato).) Unl awful

notivation is essential to prevail on a retaliation claim I n
the absence of direct evidence, an inference of unlawful
notivation may be drawn fromthe record as a whole, as supported

by circunstantial evidence. (Carl sbad Unified School District

(1979) PERB Deci sion No. 89; Regents of the University_of

California (1998) PERB Decision No. 1263-H ) FromNovato and a

nunmber of cases following it, any of a host of circunstances may
justify an inference of unlawful notivation on the part of the

respondent. (See e.g., Oakdale Union Elenentary School District

(1998) PERB Deci sion No. 1246, p. 15.) Once unlawful notive is
establ i shed, the burden of proof shifts to the respondent to
establish that it had a valid reason for its actions, regardless

of the protected activities. (Novato.)

In Case No. SA-CO 203-S, Fox argues that her activities on
behal f of CDU were protected participation in the activities of
CSEA, that CSEA knew of her activities on behalf of CDU, and that
CSEA term nated her appointnent as a lost tinmer in retaliation
for her conducf because CSEA wi shed to prevent lost tinmers from
participating in such activities. CSEA s action, Fox contends,
violated Dills Act section 3519.5(b).

In Case No. SA-CO 208-S, Hard, Hackett and Revel es argue
that inposition of the lost timer agreenent was itself a
retaliatory act directed at the protected activity of the
chargi ng parties because it was adopted precisely to prevent

internal union political activity in support of CDU. Charging
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parties assert, therefore, that CSEA has violated Dills Act
section 3519.5(hb).

The threshold issue presented by these allegations is
whet her charging parties Fox, Hard, Hackett and Revel es were
engaged in activities which are protected by the Dills Act at the
time of the disputed conduct in these cases. Specifically, the
Board nust determ ne whether the Dills Act protects the type of
internal union activity which forns the basis of the disputes
presented here.

State enpl oyees have the right to participate in the
activities of enployee organizations for the purpose of
representation on matters of enployer-enployee relations (Dlls
Act sec. 3515). However, the Board has not interpreted the Dills
Act as protecting all participation in enployee organization
activities, or as providing PERB with unlimted authority to
review the internal affairs of enployee organizations. In

Servi ce Enployees International Union. Local 99 (Kimmett) (1979)

PERB Deci sion No. 106 (Kinmmett), the Board exam ned the identica
ri ght provided under the Educational Enploynent Relations Act

(EERA)® to determine if enployees have any protected right "to

°EERA is codified at Governnent Code section 3540 et seq.
I's Act section 3515 and EERA section 3543 contain the
| owi ng identical |anguage concerning enployee rights:

Di |
0
Enpl oyees shall have the right to form join,
and participate in the activities of enployee
organi zations of their own choosing for the
pur pose of representation on all matters of
enpl oyer - enpl oyee rel ati ons.
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have an enpl oyee organi zation structured or operated in any-
particular way." The Board stated that:

The EERA gives enployees the right to 'join
and participate in the activities of enployee
organi zati ons' (sec. 3543) and enpl oyee
organi zations are prevented frominterfering
w th enpl oyees because of the exercise of
their rights (sec. 3543.6(b)). Read broadly,
t hese sections could be construed as

prohi biting any enpl oyee organi zati on conduct
whi ch woul d prevent or limt enployee's
participation in any of its activities. The
I nternal organi zation structure could be
scrutinized as could the conduct of elections
for union officers to ensure conformance with
an idealized participatory standard. However
| audabl e such a result m ght be, the Board

finds . . . interventioninunion affalrs to
egistative intent in enacting
The EERA . . . € 0€S Nno €Scri be

The tnternal workings or structure of

enpl oyee organi zati ons nor does it define the

internal rights of organization nmenbers. W

cannot believe that by the use of the phrase
Pal i pdl. e T the d.ClI Vi tTEes of EIIpI oycc

'Or'g'a'rrl‘Z“atlunb . . for tte purpose of— —

™™g

sotety—nt ermal—retat+onship between a—uni on
et : f t o +5—6-
efphasts—added ]

In Kimmett. therefore, the Board concluded that under the Dills
Act enpl oyees have no protected rights in the organization of
their exclusive representative unless the internal activities of
t he enpl oyee organi zati on have a substantial inpact on the
enpl oyees' relationship with their enployer.

In nunmerous |ater cases, the Board applied the Kimett
l[imtation and refused to intervene in matters involving the

solely internal activities or relationships of an enpl oyee
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or gani zati on whi ch do not inpact enployer-enployee rel ations.

For exanple, in California State Enployees Association (Hackett,
et al.) (1993) PERB Decision No. 979-S, the Board di sm ssed a

charge in whi ch there was no showi ng that the disputed interna
activities of the enployee organi zation inpacted the enpl oynent
relationship. In rejecting a request for reconsideration of that
deci sion, the Board specifically referred to a portion of the
charge chal l enging internal procedures of the enployee

organi zation as "an area into which the Board will not intervene
except where the internal activities of the enployee organization
have a substantial inpact upon enployees' relationships with

their enployer.” (California State Enployees Association

(Hackett, et al.) (1993) PERB Decision No. 979a-S at p. 3,
fn. 3.)

Simlarly, in California State Enployees Association
(Hackett) (1993) PERB Decision No. 1012-S, the Board di sm ssed
charges involving the union's internal contract ratification
process because it had not been denonstrated that the interna
activities substantially inpacted the relationship of enployees

to the enpl oyer. (See also, California State Enpl oyees

Associ ation (Grcia) (1993) PERB Decision No. 1014-S, in which

the Board dism ssed charges relating to alleged union election
irregularities and union discipline procedures because there was
no show ng of a substantial inpact on the charging party's

relationship wth her enployer.)
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I n other cases, the Board has intervened in the interna
affairs of a union when alleged retaliation against nenbers for
their union participation went beyond solely internal union
activities and inpacted the enploynment relationship. In

California Union of Safety_ Enployees (Coelho) (1994) PERB

Deci sion No. 1032-S, the Board found a violation in the union's

retaliatory filing with _the enployer of a citizen's conpl aint

agai nst an'enployee, and in its subsequent refusal to represent
the enployee in the resulting investigation conducted by_the
enployer. The Board found that the union's conduct was

revi ewabl e because it directly inpacted the enployee's
relationship with his enployer and went beyond the solely
internal relationship of the enployee and union. Likew se, in

California Union of Safety Enployees (John) (1994) PERB Deci sion

No. 1064-S, the Board found a violation in the union's
retaliatory refusal to provide representation to a nenber in his

appeal to the State Personnel Board of the enployer's adverse

action against him Again, actions beyond the solely interna

relationship of the enployee and the union were invol ved.

However, in California State Enployees As iation (Hackett.
et al.) (1995) PERB Decision No. 1126-S (Hackett. et al.), the

Board departed fromthis policy and found a violation based on
solely internal union conduct which was not shown to inpact the
enpl oynent rel ationship. Subsequently, the Board reaffirned its

| ongstanding Kimmett policy in (California State Enployees

Associ ati on Hutchinson) (1998) PERB Deci sion No. 1304-S
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(Hut chinson). In Hutchinson., the Board dism ssed a charge in
which the allegations involved the solely internal operations of
the uni on and the internal rel ati onshi ps between the union and
its menbers. The allegations did not involve conduct which

i npacted the enployment relationship.” The Board held that this
solely internal union activity is not protected by the Dills Act,

and is not subject to intervention or regul ation by PERB:

Pursuant to Kimmett. the statutes
adm ni stered by PERB provi de enpl oyees with
no protected rights in the organization or
operation of their exclusive representative
unl ess the internal activities of the

enpl oyee organi zati on have a substanti al

i npact on the enployees' relationship with
t heir enpl oyer. [ Hut chi nson at p. 4.]

Froma review of these cases, it is clear that the Dills Act
does not protect the solely internal union participation and
activities of enployees which do not inpact enployer-enpl oyee

relations.® Valid policy considerations support linmiting the

'"The charging parties in Hutchinson accused CSEA of
violating the Dills Act in nunmerous ways, including allegations
that it permtted CDU supporters to canpaign to alter CSEA' s
internal structure; that it permtted the abuse and coercion of
menbers who do not support CDU; that it spent CSEA resources on
an organi zing canpaign which failed to result in a collective
bar gai ni ng agreenent; and that it allowed its Gvil Service
Division officers to use internal processes fraudulently.

8The Board al so retains the authority to assess the
reasonabl eness of a union's nenbership restrictions pursuant to
Dills Act section 3515.5. That section provides, in part:

Enpl oyee organi zations may establish
reasonabl e restrictions regardi ng who may
join and may make reasonabl e provisions for
the dism ssal of individuals fromnmenbership.
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Board's scope of review in this manner. PERB' s function is to
interpret and adm nister the statutes which govern the enpl oyer-
enpl oyee rel ationship, not to police internal relationships anong
various factions within enpl oyee organi zations. Renedi es sought
for disputes arising frominternal union disputes are nore
appropriately presented in a different forum

To clarify the Board's policy, we expressly reaffirmthe
hol ding in Hutchinson; i.e., the Dills Act does not protect
solely internal union participation and activities of enployees
whi ch do not inpact enployer-enployee relations. The burden of
proof is on the charging party to denonstrate the existence of
such an inpact. Consequently, to the extent that any |anguage in

Hackett. et al. or other Board deci sions, including but not

limted to United Teachers of Los Angeles (Seliga) (1998) PERB

Deci sion No. 1289 and California State Enployees Associ ation

(O Connel |) (1989) PERB Decision No. 753-H, can be read as an

exception to this policy, those cases are hereby overrul ed.

Applying these rules to the case at bar, the threshold issue
is whether the charging parties have denonstrated that the
internal union activities at issue had a substantial inpact on
enpl oyer - enpl oyee relations. |If so, their participation in those
internal union activities was protected by the Dills Act.

Fox was term nated by CSEA as a lost tinmer in Cctober 1997.

During her tenure as a lost tinmer, she participated in nunerous

(See, e.g., California School Enployees Association and its
Shasta College Chapter #381 (Parisot) (1983) PERB Deci sion
No. 280.)
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events that involved CDU. However, Fox has failed to deronstrat e
that her participation in CDU events inpacted enpl oyer-enpl oyee
relations. The Board concludes that Fox was not engaged in
protected activity at the time of the disputed conduct, and the
unfair practice charge and conplaint in Case No. SA-CO 203-S nust
be di sm ssed.

Simlarly, Hard and Hackett are State enpl oyees on | eave of
absence fromtheir State posifions, serving as full tine union
activists. Hard and Hackett have also failed to present evidence
of any inpact on enployer-enployee rel ati ons associ ated with the
internal CSEA activity which forms the basis of this dispute.
Because they have not net their burden of proof, we conclude that
their conduct was unprotected. Accordingly, we also dismss Hard
and Hackett's allegations.

Qur analysis for Reveles is simlar. She testified that
whil e she worked for CSEA as a lost timer, she did not engage in
activities on behalf of CDU other than wearing a CDU button or
T-shirt. The record reveals that Reveles is an active CDU
participant. However, she has not presented evidence that any of
her internal union activities had a substantial inpact on
enpl oyer-enpl oyee rel ations. Therefore, that conduct was not
protected by the Dills Act, and the unfair practicé charge and

conpl ai nt in Case No. SA-CO 208-S nust be disnissed.

We conclude that in Case No. SA-CO 208-S, none of the three
charging parties (Hard, Hackett or Reveles) has denonstrated that

they were engaged in protected activity, as is required by the
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first elenment of the Board's Novato test. The charging parties
al l egations involve the solely internal operations of CSEA and
the internal relationships between CSEA and its nmenbers. This
solely internal union activity is not protected by the Dills Act,
and is not subject to intervention or regulation by PERB. Qur
rationale for the dism ssal nakes it unnecessary to discuss the
remai ni ng el enents of the Novato test or CSEA s defenses.

The discrimnation allegations in this charge are disnissed.?®

ORDER

Based on the foregoing findings of fact, conclusions of |aw,
and the entire record herein, the conplaints and underlying

unfair practice charges in Case No. SA-CO200-S, Lydia Ramirez v.

California State Enployees Association; Case No. SA-CO 203-S,

Joyce Fox v. California State Enployees Association: and Case

No. SA-CO-208-S, JimHard. Cathy Hackett and Irna Revel es v.

California State Enployees Association, are hereby DI SM SSED

W THOUT LEAVE TO AMEND.

Chairman Caffrey and Member Dyer joined in this Decision.

Charging parties also argue that the |ost timer agreenent
interfered with rights protected by Dills Act section 3519.5(h).
To prevail on this theory, charging parties nust first show that
CSEA's conduct interfered with or tended to interfere with the
exercise of protected activities. Based on our rationale for
di sm ssing the discrimnation allegations, the interference
al l egations are hereby dism ssed for the sanme reason.
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